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File No. 2142934 

By email correspondence to Directors@EmeraldCityOne.com 

 

Private & Confidential – For Residents of TSCC 2368 Only 

 

Residents of Toronto Standard Condominium 

Corporation No. 2368  

70 Forest Manor Road 

Toronto, Ontario 

M2J 1G2 

 

Attention:  ALL RESIDENTS OF TSCC 2368 

  

 

Dear Residents: 

RE: Toronto Standard Condominium Corporation No. 2368 (the “Corporation”)  

 Allegations of Improper Conduct on the Part of Management and/or the Board of 

Directors 

 

We are the lawyers for the Corporation. 

We are aware of the recent requisition for the removal of directors which alleges the mismanagement 

of the Corporation’s funds and a breach of the Corporation’s declaration and bylaws as relates to 

expenditures.  We assume these allegations relate to the restoration of the Party Room.   

The Party Room Repair Project undertaken in 2019 or 2020 does not constitute an addition,  alteration 

or improvement to the common elements, let alone a substantial change, pursuant to either the 

Corporation’s declaration or Section 97 of the Condominium Act, 1998 (the “Act”).   Such repairs did 

not require either notice to the owners, or the approval of the owners.   As a matter of law, owners do 

not have the right to vote on matters that fall under the Corporation's maintenance and repair 

obligations or under Reserve Fund expenditures.  

We are aware of some minor additions to the Party Room, for example, a mini fridge, double sink and 

a second dishwasher.  However, these small additions are not changes that have to be made on notice, 

nor do they represent substantial changes.  



- 2 - 

 

In our view, the board of directors has proceeded in good faith, in furtherance of its statutory duties, 

and in accordance with the Act and the declaration in repairing, restoring and maintaining the Party 

Room.   

The purpose of this letter to address the law respecting the obligation of the Board of Directors and 

the rights of unit owners under the Act and the declaration, bylaws and rules of the Corporation (the 

“Condominium Documents”) with respect to the Party Room. 

1. Was the Board of Directors Permitted to Close the Party Room during the Covid-19 

Pandemic Crisis? 

Yes. 

In fact, the Board of Directors had a statutory obligation to do so in order to protect the health and 

safety of the residents and to comply with local public health directives. 

We understand the Party Room restoration and repairs were completed on March 6, 2020.  However, 

it was not re-opened until July 2020 given the pandemic conditions. 

Section 17(2) of the Act reads as follows: 

17 (2) The corporation has a duty to control, manage and administer the common elements and the 

assets of the corporation.” [emphasis added] 

In addition, Section 117 of the Act reads as follows: 

“No person shall permit a condition to exist or carry on an activity in a unit or in the common elements 

if the condition or the activity is likely to damage the property or cause injury to an 

individual.”[emphasis added] 

Consistent with its duty to manage and control the common elements of the Corporation, and given 

the fact that the Corporation must protect the health and safety of the more than 1,000 residents living 

in a building with 4 elevators with narrow hallways, the Board of Directors has previously taken the 

responsible decision to temporarily close the Party Room from March 2020 through July 2020 to 

prevent the spread of the virus.  This decision is consistent with what other Boards have done 

throughout the City of Toronto and represents the most responsible and prudent course of action under 

the circumstances. 

The Board of Directors chose to re-open the Party Room in July 2020, though it was under no 

obligation to do so.  In fact, many amenities in other condominium corporations continue to remain 

closed at this time.  We have advised the Board that the pandemic situation is fluid and that they will 

have to revisit decisions respecting access to amenities from time to time, as the situation unfolds. 

2. Did the Board of Directors Need Prior Approval from the Owners to Repair the Party Room?   

No. 
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As many of you are aware, the Party Room experienced significant water sewage flooding on 

December 26, 2018. The Party Room took several months to repair at a cost of approximately 

$397,500.00 plus HST (i.e., $449,175).  

Section 89 (1) of the Act requires the Corporation to repair the common elements after damage.   The 

Board of Directors was therefore under a statutory obligation to repair the Party Room. This 

requirement was non-discretionary and was not subject to approval by the owners.  Owners do not 

have the right to vote on matters that fall under the Corporation's maintenance and repair obligations. 

Under Section 97(1), if the Corporation is undertaking a repair or maintenance to the common 

elements "using materials that are as reasonably close in quality to the original as is appropriate in 

accordance with current construction standards" then this work is deemed not to be a  addition, 

alteration, or improvement to the common elements.   

The materials used to repair the Party Room were close in quality to the original materials in the Party 

Room.  

In addition, Section 95 of the Act provides that the Corporation does not require the consent of the 

owners to make an expenditure out of the Reserve Fund. The Reserve Fund may only be used for the 

major repair and replacement of the common elements and assets of the Corporation.  The repairs 

effected to the Party Room were for the major repair, and in some cases the replacement, of the 

common elements and assets of the Corporation and were thus made from the Reserve Fund. 

3. Did the Board of Directors Need Prior Approval from the Owners to Make Some 

Additions/Improvements that Were not in the Original Party Room?   

No. 

With respect to those small changes that were not strictly repairs or maintenance, including the 

addition of some kitchen cabinetry, a mini fridge and an extra toilet, both the declaration and Section 

97(4) of the Act require that two-thirds [i.e., 66 2/3] of the units must approve a “substantial addition, 

alteration, or improvement to the common elements”.  An addition, alteration or improvement is 

considered substantial if, and only if: 

1. the cost of the change is greater than 10% of the Corporation's annual budget; or  

2. the board elects to treat the change as substantial. 

The small improvements to the Party Room (i.e., the additional dishwasher, etc..) cost in the range of 

$10,000.  The board did not elect to treat these as substantial, because they are not.  They represent 

approximately only 0.33% of the annual operating budget and are not a “substantial addition, 

alteration, or improvement” under the declaration or the Act.   

4. Was the Board Required to Consult with, or Obtain Approval from the Owners, on the 

Design and Materials Used to Repair the Party Room? 

No. 
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As referenced above, Section 97(1) of the Act provides that if a condominium corporation carries out 

its repair obligations “using materials that are as reasonably close in quality to the original as is 

appropriate in accordance with current construction standards, the work shall be deemed not to be 

an addition, alteration or improvement.”  Accordingly, the Act provides discretion to the board of 

directors to determine the design and materials to be used to repair or maintain the Party Room.  

I will cite just one Ontario case as an example.  In Little v. MTCC 590, the condominium corporation 

was challenged by a unit owner because it spent monies to make what the owner felt were “significant” 

changes to the common elements. The unit owner argued that the corporation had to get the approval 

of the owners because the changes constituted substantial alterations to the common elements. There 

were numerous expenditures which the unit owner challenged. The most expensive was the 

replacement of a canvas canopy over its entry (which had not been significantly damaged, unlike the 

facts involving the Party Room) with one that was made of glass, steel and granite. The new canopy 

was designed in part to correct some deficiencies which were affecting the entryway and the building. 

The cost of the new canopy was $250,000.  

Notwithstanding that a canvas canopy was being replaced with a glass, steel and granite canopy, 

materials and design that were chosen solely by the board of directors, the judge found that the 

corporation had the authority to make the expenditures without going to the owners for approval 

because this constituted maintenance work from the Reserve Fund. 

5. Did the Board of Directors have a Legal Obligation to First Notify the Owners of the Party 

Room Repairs? 

No. 

As discussed above, the Act requires the Corporation to repair the Party Room after damage and any 

expenditures made out of the Reserve Fund are not subject to prior owner consent or notice.  

With respect to the minor additional improvements to the Party Room (e.g, the additional toilet and 

cabinetry, etc..), the Corporation has the authority to make such changes without giving notice to 

owners in the following circumstances: 

1. where the alteration/addition/improvement is required to comply with the law (e.g. 

Building Code); 

2. where the Board determines that the alteration/addition/improvement must be made to 

ensure the safety or security of the property or to avoid imminent damage to the property or the assets 

of the Corporation; or 

3. where the estimated cost of the alternation/addition/improvement in any month is no 

more than the greater of 1% of the Corporation's annual budgeted common expenses and $1,000. 

The cost of the improvements (as opposed to the replacement and repairs) made to the Party Room 

are in the range of $10,000.  This amount is significantly less than 1% of the Corporation’s annual 

budget for the fiscal year ending March 2020 (i.e., the Corporation could spend up to $30,000 per 

month and still not be required to give notice to the owners).   
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Notwithstanding the fact that the Board had no obligation to provide notice to the owners, the Board 

has, in fact, provided several notices to the residents respecting the nature and extent of the  restoration 

and repairs to the Party Room. 

We hope that the above has been of some assistance to the Residents of Emerald City 1. 

Yours truly, 

SHIBLEY RIGHTON LLP 

 

 
John De Vellis 
JDV/nsg  


